3/3/61
Memorandum No. 11 {1961}

Subject: Uniform Rules of Evidence - Rule 63 - Subdivisions
(15) and (21)

This memorandum will discuss the necessity for Rule 63(15) of
the URE and some of the questions that may arise if it is deleted
and C.C.F. §§ 1920 apd 1926 are repealed. It will also discuss

possible revision of Rule 63(21) of the URE.

Subdivision {(15)

In regard to subdivision (15), the staff was asked to present
a report on the need for the subdivision in view of the provisions
of subdivision (13) pertaining to business records.

Subdivision (13) permits the admisaion of any record of an act,
condition or event if the custodian or some other qualified witness
testifies as to its manner of preparation and the judge finds that
1t was made in the regular course of business andi that the sources
of information and method of preparation indicate its trustworthiness.
It 18 well settled in Califorunia that this language es il now appears
in the Uniform Business Records as Evidence Act (C.C.P. §§ 1953e-
1935h) epplies to records maintained end prepared by the Government.

(Nichols v. McCoy, 38 Cal.2d 447 (1952)(record of blood elcohol test

from County Coroner's office); Brown v. County of Ios Angeles, T7

Cal. App.2d 81k (1947)(record of indegent relief granted by county);

Fox v. San Francisco Unified School District, 111 Csli. App.2d 885

(1952)( school personnel performance reports }.)
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The Californie cases have held that business records ere
admissible under the business records exception cnly to prove facts
within the knowledge of the person making the record or factse
reported to the recorder by a person with perscnal knowledge thereof
who was under a duty to report them. (Witkin, California Evidence
327)}. The Celifornia cases have excluded business records in which
the facts steted are besed upon the statements of persons under no
duty to give the informetion to the recorder. The courts state the
general proposition that evidence is not admissible, even though
contained in a business record, 1f the recorder or the person within
the business who reported to the recorder could not competently tesiify

concerning the same matter. (McGowan v. Los Angeles 100 Cal. App.2d

303 (1951).) Thus in Behr v. County of Santa Cruz, 172 Cal. App.2d €97

{1959) a report on the cause of a fire prepered by a ranger es part
of his duties was excluded because the report was based on the
statements of others who bad no duty to give gsuch information. In

Maclean v. Sen Francisco, 151 Cal. App.2d 133 {1957) the triel court

excluded a police accident report because no foundation vas laid
showing that the statements contained in it were based on the perscnal
observations of the reporting officers. The appellate court said

the exclusion was proper if the officers did not observe the events
reported, and if they did observe the events, the appellant was bot
prejudiced by the axclusion of the evidence because the officers were
actually called to testify and did testify as to the matters within

their personal knowledge.
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Subdivision (15) ee modified by the Commission in February (see
minutes p. 7) provides that statements of fact in reports made within
the scope of official duty are admissible if the reporting officer
could competently testify thereto if called as a witnees and had a duty
to {a) perform the act reported, (b) observe the act reported or
{c) investigate the facts concerning the mct reported,

Paragraphe {a) and (b) of {15) appear to be narrower than the
business records exception stated in {13)., Under both excepticns,
the court must find that the recorder had a duty -- either a business
or official duty -- to record the matters in the record, but subdivision
(15) requires the officer making the record to perform or cbserve
the reported act. Under the business records exception, it is not
necegsary for the recorder to observe the acts recorded sc long as
someone in the busineés had a duty to report the facts to the recorder
and the recorder had the duty to record the matters reported.

The meaning of peragraph {c) is not altogether clear. The
preliminary language under subdivision (15) restricts the excepticn
to "statements of fact." This might be construed to mean statements
of such facts as are obaerved by the recorder. But if so, subdivision
(¢) seems to be merely a repetition of paragraphs {a) and (b}. Undey
this construction, all of subdivision {15) appears to be somewvhat
narrower than subdivision {13), for under subdivision (15) the
recorder must have observed or performed the acts recorded whereas
(13) does not impose this requirement.

Paragreph (c), however, might alsc be construed to apply to

statements of fact based uporn the investigation of the officer whether
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or not he personally observed the facts recorded. Of course, the
preliminery language requires the court to find that the officer

could competently testify to the facts recorded if called =8 a
witness. But under this construction, (15) might be considered
broeder than (13) in that opinicn evidence might be admimsible

under {15} although insdmissible under (13). In this connection,

twe recent criminal cases are significant. These cases indicate

that there may be a distinction between the business records

exception and the present official records exception (C.C.P. §§ 1920,
1926) insofar as statements of opinion are concerned. ' G e

i*ﬂ“;
People v, Terrell, 138 Cal, App.2d 35 (195%), wae a

prosecution for ahortion. A hospital record was introduced which
contained the diagnosis of "prob. criminal sbortion.” The appellate
- court held that i1t was error to admit the hospital record under the
business records exception for two reasons. The first reason was
thet the report contained a conclusion to which the doctor who made
the notation could not have testified if called es m witness. The
gecond reasson was that opinions are not admigsible under the
businees records exception because there is no way to determine
whether the person giving the opinion was or was not qualified to
express the opinion. The court said that business records may be
admitted to prove an ection, condition or event and "a conclusion
ig neither an act, condition or evert." However, the court did not
reverse the conviotion because it found that the error was non-
prejudicial in the light of the oilher testimony. In People v,

Williams, 174 Cal. App.2d 364 {1959) the coroner's autopsy record
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vas introduced in a murder case to show the path of the bullet and
the cause of death. On appesl, the admission of this recard was
objected to on the ground that it contained opinicn evidence, and
the Terrell case was cited as authority for excluding the evidence.
The court distinguished the Terrell case on the ground that the
autopsy report was a public record which is admissible as evidence
of the facts stated under C.C.P. § 1920, thus implying that opinion
evidence is admissible under § 1920 but not under the business records
exception. However, the court was also "well satisfied from the
reading of the testimony . , . that the [report] did not comstitute
opinions and conclusions such as those with which the court was

concerned in Pecple v, Terreil."

The authority of Terrell may be gquestioned. Other cases indicate
that medical diagnoses mede in hospital reports are admissible am business
records even though the diagnoges are statements of expert opinion. (McDowd

v. Pig'n Whistle Corp., 26 Cal.2d 696 (1945); People v. Gorgol, 122 Cal.

App.2d 281 (1953).) Aside from these two cases (Terrell end Williams) the

courts have generally excluded evidence offered under the official records
exception upon the same grounds that they exclude evidence under the

business records exception. (Behr v, County of Sante Cruz, 172 Cal. App.2

697 (1959) (ranger's report on cause of fire inadmissible as based on

hearsay); Pruett v. Burr, 118 Cal. App.2d 188 {1953); Reisman v. Los

Angeles School District, 123 Cal. App.2d 493 (1954); McGown v. Los Angeles,

100 Cal. App.2d 386 {1950); Hoel v. Los Angeles, 136 Cal. App.2d 295 (1955);)

In any event, even under the business records exception, a

vourt might admit "findings of fact" or "conelusions” if the coupd

-
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could find that the sources of information were sufficiently trustworthy.
Construing the somewhat similar federal business records statute, the
Court of Appeals for the Second Circuit held that the findings of an
accldent 1nfestigation board appointed by an airline were admissible to

prove the cause of airplane accidents. (Pekelis v. Transcontinental and

Western Air Inc., 187 F.2d 122 (1951), cert. denied, 341 U.8. 951

{1951).) However, the Second Circuit has been lmposing a "motive to
wisrepresent” test in determining the trustworthiness of business records.
(See Hoffwan v. Palmer, 129 F.2d 976 {1942); L4 Stan. L. Rev. 288 (1952).)
This test has not been applied generally elsewhere and no California case
has been found sanctioning the application of such a test. In the Pekelis
case, the Second Circuit held the investigation board's report admissible
against the airline. Presumsbly it would not have permitted it tc be
admitted for the airline on the ground that it was made under circumstances
that were "dripping with motivations to misrepresent." ({Hoffman v.
Palmer, 129 F.24 at 991.)

Thus, even if {15)(c) were construed as broedly as it might be,
it still might be no broader than the business records exception as
applied to governmental records.

From the foregoing, it appears that subdivision (15) as presently
worded would edmit no evidence that is not admissible under the Uniform
Business Records as Evidence Act. It 1s poesible though that opinion
evidence based upon personal observation of the recording officer
might come in under subdivision (15) and would be excluded under

subdivision {13) on the authority of the Terrell and Williams cases.

The Commission apparently intended to forbid the introduction of
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opinions and conclusions, for "findings of fact" and "eonclusione" were
deleted from the original URE version of this subdivision. If this is
the intention of the Commission, all of subdivision L5 might well be
deleted as unnecessary. If this is done, the staff believes that it
would be desirable to amend subdivision (13) so that it clearly states
what the cases have held concerning the government's records. A possible
revieion is es follows:

A writing offered as a record of an act, condition or

event 1f the custodian or other qualified witness testifies

to its identity end the mode of its preparation and if the

Judge finds that 1t was made in the regular courase of &

business, at or near the time of the act, condition or event,

and that the sources of information, method and time of

preparation were such as to indicate its trustworthiness. As

used in this subdivision, "s business" includes every kind of
business, governmental activity, profession, cccupation, calling
or operation of institutions, whether carried on for profit or
not.

It should be noted that the deletion of subdivisions {15) and (16)
may change the law to a certain extent if C.C.P. §§ 1920 and 1526 are
also repesled. Bections 1920 and 1926 permit the introduction of entiies
in public or other official books or records made in the course of duty
by a public officer or "another rerson.” As polnted out previously,
the cases generally have required the recorder of information received
under the business records exception toc have personal knowledge of the

matters recorded or the person in the business who reporied the facts
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to the recorder to have personal knowledge thereof. In QOrange County

Water District v. Riverside, 173 Cal. App.2d 137, (1959) the court

considered summaries of reports filed pursuant to a legal duty by weter
users indicating the emcunt of weter produced by the well they were using.
These reports were filed with the District each 6 months. As no objection
was made to the summaries on the ground that they did not accurately
reflect the original reports, the court held that the summaries were |
admissible because the original records would have been admissible
under § 1920. It may be doubted whether the water users in this case
could have been considered persons within the business as the courts have
required under the buasiness records act. However, the actual langﬁ“aﬁe”
of the business records act would permit the admission of these records
if the court determined that the reports were sufficlently trustworthy.
Subdivision (16} would have admitted these records directly.
Bubdivision {16) alsc would have admitted vital statistics records from
other states. The Commission deleted the subdivision on the ground
that the vital statistics statutes in the Health and Safety Code would
permit the admission of vital statistic records. However, Health and
Safety Code § 10577 pertains only to records of this State. Thus,
vital statistics records of other states must be admitted, if at aell,
under the business records exception contained in (13). It is, of
courge, possible that the court would find that the sources of information
were sufficiently trustworthy to permit the introduction of such records.
However, it is also possible that the persons recording the information
might be considered perscns not within the business and the pecords )

might be excinded as based on hearsay.

Be
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Bubdivision 521!

At the February meeting, the staff was directed to report on the
desirability of esdding a reference to warranty t0 the proposed subdivieion
and to redraft the subdivision.

Civil Code § 2778 sets forth the rules for construing an indemnity
contract when a contrary intention does not appear in the agreement.
Subdivisions & and 7 declare that if a person (an indemnitor) who has
agreed to indemnify another (an indemnitee} is notified of any action
against the indemnitee and neglects to defend the action, a recovery in
the action is conclusive against the indemnitor. If the indemnitor is not
given remsonable notice of the action or is not allowed to control its
defense, the Judgment egainst the indemnitee is only presumptive evidence
againgt the indemnitor.

If & grantee of real property has received the property by a deed
with a title warranty and is sued for the possession of the property, he
mey give notice of the sult to the warrantor or any previous warrantor in
the chain of title and reguest him to defend the action. If the notice is
given, the warrantor is bound by the judament. (McCormick v. Marcy, 165

Cal. 386 (1913).) There is an early holding, though, that in the absence

of notice, the judgment is not admissible in a subsequent action between

the warrantor and the werrantee. (Pesbody v. Phelps, 9 Cal. 213, 226 (1858):

"Of the action the defendant received no legal notice, and the judgment
canuot, therefore, be evidence against him of the paramount title in

Larkin.")
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S0 far as personal property is concerned, it appears that a Judgment;
obtained for breach of warranty against s seller maey be used as evidence
in an action against a preceding seller based upon & similar warranty.

The following language from Reggio v. Braggiotti, 7 Cush. 166 (Mass. 1855)
was cited with spproval in Erie City Iron Works v. Tatum, 1 Cal. App. 286,

292 (1905):

The measure of demages, in an action brought for breach of an
implied warranty of the genuineness of an article so0ld as opium,
1s the value of an article corresponding to the warranty,
deducting the value, if anything, of the article sold; end if
the vendor {vendee] has in the meentime sold the article with a
like warranty, the sum paid on e judgment obtained againet him,
in an action brought by his vendee for a breech of that warrenty
is prima facle evidence of the amount which he can recover of his
vendor; and if he gave notice to his vendor of the commencement
of that action, he may also recover his taxable costs therein;
but he can in no case recover counsel fees peid for the defense
thereof."

From the foregeing it appears that Jjudgments are sometimes evidence
in warrenty cases and sometimes are not. In any event, it would appear
to be desirable to make jJudgments admissiblie in those warranty cases
where they are not now admissible and are not conclusive. A suggeeted
revision 1s as follows:

(21) To prove any fact essential to the judgment, evidence of
a final judgment which under the law of this State is not conclusive
against the adverse party when offered by the judgment debtor in an
action or proceeding to récover partial or totel indemmity or excneration
for money paid or liability incurred by him because of the Judgment;,,
to enforce a warranty to protect him ageingt the lisbility determined by
the judgment or to recover dameges for breach of a warranty identical
with a warranty determined by the judgment to have been breached.

Respectfully subtmitted,

Joseph B, Harvey
Assistart Executive Secretary
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LETTER OF TRANSMITTAL

To HIS EXCELLENCY EDMUND G. EROWN

Governor of California

and to the legislature

The Czlifornia Law Revision Commission was authorized by Resolution
Chapter 42 of the Statutes of 1956 to make & study to determine whether
the California law of evidence should be revised to conform to the Uniform
Rules of Evidence drefted by the Natlonal Conference of Commissioners
on Uniform State Laws and approved by it at its 1953 annual conference.

The Commission herewith submits a preliminary report containing its
tentative recommendation concerning Article VIII {Hearsay Evidence) of
the Uniform Rules of BEvidence and the research study relating thereto
prepered by its research consultant, Professor James H. Chadbourn of the
School of Law, University of California at Los Angeles. This report
covers the portion of the Uniform Rules upon which preliminary work
has been completed by the Commission. In preparing this report the

VCQmmission considered the views of a Special Committee of the State Bar
appointed to study the Uniform Rules of Evidence. Other portions of the
Uniform Rules will be covered in subsequent reports.

The tentative recommendation of the Law Revisicn Commisaion
concerning Article VIII of the Upniform Rules of Evidence is being
released at this time so that interested persons will have an
opportunity to study the tentative recommendation and give the Commission
the benefit of their commente and criticisms. These comments and criticisms

will be considered by the Commission in formulating its final recommendation.




Communications should be addressed to the California Law Revision

Commission, School of Lew, Stanford, California.

Herman F. Selvin, Chairman

John R. McDonough, Jr., Vice Chairman

James A. Cobey, Member of the Senate

Clark L. Bradley, Member of the Assembly
Joseph A. Ball

James R. Edwards

Sho Satc

Yaino H. Spencer

Thomas E. Stanton, Jr.

Ralph K. Kleps, Legislatlve Counsel, ex officio

John H. DeMoully
Executive Secretary
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA

1AW REVISIOR COMMISSION

THE UNIFCRM RULES OF EVIDENCE

Article VIII. BHeapsay DTvidence

The Uniform Rules of Evidence (hereinafter sometimes designated
a8 "URE") were promulgated by the National Conference of Commiseioners
on Uniform State Laws in 1953.1 In 1956 the Legislature authorized
and directed the law Revision Commission to meke a study to determine
whether the Uniform Rules of Evidence should be enacted in this
State.

The tentative recommendation of the lLaw Revision Commission
on Article VIIT of the Uniform Rules of Evidence is set forth herein.
This article, consisting of Rules 62 through 66, relates to the

edmissibility of hearsay evidence in proceedings conducted by or

under the supervision of a court.

1 A copy of a printed pamphlet containing the Uniform Rules of

. Fvidence may be obtained from the Nationsl Conference of
Comuipsioners on Uniform State laws, 1155 East Sixtieth Street,
Chicago 37, Illinois. The price of the pamphlet is 60 cents.
The Law Revision Commission does not have copies of this
pamphlet available for distribution.




GENFRAL SCHEME OF URE RULES 62-66

The opening paragraph of Rule 63 provides:

Evidence of a statement which is made cother than by a
witnesg while testifying at the hearing offered to prove
the truth of the matter stated is hearsay evidence and
inadmissible except:

With one importent qualification, hereafter discussed,” this
paragraph states the common-law hearsay rule. Subdivisions (1) through
(31) of URE Rule 63 state a series of exceptions +o the hearsay rule.
The comment of the Commissioners on Uniform State Laws on the general
scheme of Rule 63 is as follows:

This rule follows Wigmore in defining hearsay as an
extrajudicisl statement which is offered to prove the truth
of the matter stated . . . . The policy of the rule is to
meke all hearsay, cven though relevant, inadmissible excepi
to the extent that hiearsay statements are admissible by the
exceptions under this rule. In no instance is an exception
besed solely upon the idea of necessity arising from the fact
of the unsvailability of the declarant as m witness . . .
The traditional policy is adhered to, namely that the probative
value of hearsay is not a mere matter of weight for the trier
of fact but that its having any value at all depends primarily
upon the circumstances under which the gtatement was made. The
element of unaveilability of the declerant or the fact that the
statement 1s the best evidence available is a factor in a very
1imited number of situations, but for the most part is a relatively
minor factor or no factor at all. Most of the following exceptions
are the expressions of common law exceptions to the hearssy rule.
Where there is lack of uniformity among the states with respect to
a perticular exception a serious effort has been made to state the
rule which seems most sensible or which reflects the weight of
authority . . . . The exceptions reflect some brosdening of scope
as will be noted in the comments under the particular sections.
These changes not only have the support of experience in long
usage in scme areas but have the support of the begt legal talent

1. See the Comment of the Law Revision Commission to Rule 63 (opening
paragraph), page 9.
.




in the fleld of evidence, Yet they are conservative changes and
represent & rational middle ground between the extremes of
thought and should be acceptable in any fact-finding tribunal,
whether jury, judge or edministrative body.

REVISION OF URE RULES 62-66

The Law Revision Commission tentatively recommends that URE
Rules 62-66 be revised as hereinafter indicated and that the
California law be revised to conform thereto. It will be seen
that the Commission has concluded that many changes should be
mede in Rules 62-66. In some cases the suggested changes go
only to lenguege. In others, however, they reflect a considerably
different point of view on matters of substance from that taken
by the Commissioners on Uniform State Laws. In virtually all
such instances the rule proposed by the law Revision Commission is
less libersl as to the mdmissibility of hearsay evidence than that
proposed by the Commissicners on Uniform State Laws. Nevertheless,
the tentative recommendation of the Commission would make & considerably
broader range of hearsay evidence admissible in the courts of this
State than is now the case.

In the discussion which follows, the text of the Uniform Rule
or & subdivision thereof as proposed by the Commissioners on Uniform
State Laws is set forth and the amendments tentatively recommended by
the Law Revision Commission are shown in strikeout type and italics.
Fach provision is followed by a comment of the Law Revision Commission.
Where the Commission has proposed a modification which relates only
to the form of the rule or the purpose of which is obvious upon

first resding, no explanation of the Commission's revision is stated.
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In other cases the reasons for the Law Revision Commission's disagreement
with the Commissioners on Uniform State Laws are stated.
For a detailed enalysis of the variovs rules and the California
law relating to hearsay, see the ;research study beginning on
rage . This study was prepared by the Commission's research

consultant.
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Rule 62
(34)

RULE 62. DEFINITIONS.
Rule 62. As used in [Rule-63-and-iss-exeepbiens-and-in

the-follewing-ruiesy | Rules 62 through 66;

(1) ®"Statement™ means not only an oral or written expres-
sion but also non-verbal conduct of a person intended by him
as a substitute for words in expressing the matter stated.

(2} YDeclarant" is a person who makes a statement.

(3} "Perceive" means acquire knowledge through one's
[ewrn] senses.

(4) "Public [@ffieiaz¥] officer or emplovee of a state or

territory of the United States" includes [ar-effieiai-of-a
potivicnl-oubdivisien-of-suek-sbate-or-terpitery-and-ef-a-

munieipalityy | an officer or employee of:

(a) This State or any county, city, district, authority,

agency or other political subdivision of this State.
{b) Any other state or territory of the United States

or any public entity in any other state or territory that

is substantially equivalent to the public entities included

under paragraph {(a) of this subdivision,

{5) ™"3tate" includes each of the United States and the

District of Columbia.
[${6}~--BA-businessl-ae-used-in-exeeption-{13}-ghatl-inalude

evepry-kind-ef-bupinessy-prefessiony-eeoupabiony-eatling-~exr

operasion-ef-insbitubtionsy-whebher-earried-on-for-profit-op
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Rule 62

(6) [£7}] Except as otherwise provided in subdivision

(7) of this rule, "unavailable as a witness" [ineiudes-~sibua-

tiens-whewre ] means that the {witress] declarant is;

(a) Exempted on the ground of privilege from testifying
concerning the matter to which his statement is relevant. [y-er]
(b) Disqualified from testifying to the matter. [%-ep]

{c) Dead or unable [te-be-presert-er] to testify at the
hearing because of [death-em-then-oxissing] physical or mental
illness, [y-e»]

(d) Absent beyond the jurisdiction of the court to compel

appearance by its process and the proponent of his statement

could not in the exercise of reasonable diligence have secured

the presence of the declarant at the hearing. [z-er]]

(e} Absent from the [plase-ef] hearing [beesuee] and the

proponent of his statement does not know and with reasonable

diligence has been unable to ascertain his whereabouts.

(7) For the purposes of subdivision {6) of this rule,

{But] a [witmess] declarant is not unavailable as a witness:

{a) If the judge finds that [his] the exemption, dis-

qualification, death, inability or absence of the declarant

is due to the procurement or wrongdoing of the proponent of
his statement for the purpose of preventing the [wibrness]
declarant from attending or testifying; {;] or [$e-the
aulpeble-neglest-ef-susk-party;-or |

{(b) If unavailability is claimed [urder-elause-{d}-ef-the

preseding-paragraphk] because the declarant is absent beyond the
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Rule 62

Jdurisdiction of the court to compel appearance by its process

and the judge finds that the deposition of the declarant could

have been taken by the proponent by the exercise of reasonable

diligence and without undue hardship [3] or expense. [and
that-she-prebable-importanee-of-tha-tesbineny-ie-suoh-as-te
justify-tho-oupense-of-taking-suoh-doposibiany |
COMMENT
This Rule defines terms used in Rules 62-66. The Rule as proposed
by the Commissioners on Uniform State Laws has been eonsiderably revised
in form in the interest of clarity of statement.
The significance of the definitlon of “"statement" contained in
URE 62(1) is discussed in the comment to the opening paragraph of
Rule €3.
URE Rule 62(6) has been omitted because "a business" is used only
in subdivisions (13) and {14) of Rule 63 and the term is defined there.
Rule 62 defines the phrase "unavailoble as a witness,” and this
phrese is used in URE Rules 62-66 to statc the condition which must
be met whenever the admissibility of hearsay evidence is dependent
upon the present unavailability of the declarant to testify. The
admissibllity of evidence under certain hearsay exceptions provided
by existing Californie law is alsc dependent upon the unsvailability
of the hearsay declarant to testify. But the conditions consituting
unavailability under exdisting law vary from exception to exception
without apparent reason. Under some exceptions the evidence is
admissible if the declarant is dead; under others, the evidence is

e




admissible if the declarant is dead. or insane; under others, the evidence
is admissible if the declarant i1s absent from the Jjurisdiction. For
these varying stendards of unavailability, Rule 62 substitutes & uniform
standard.

The phrase "unavailable as a witness" as defired in Rule 62 includes,
in addition to cases where the declarant is physically unavailable {(dead,
insane, or absent from the jurisdiction), situations in which the
declarant is legelly wnavailable {exempted from testifying on the ground
of privilege or disqualification)., There would seem to be no valid
distinciion between admitting the statements of a dead, insane or
absent declarant and admitting those of one who is legally not avallable
to testify. Of course, if the cut-of-court declaration is itself
privileged, the fact that the declarant is unavallable to testify at
the hearing on the ground of privilege will not make the declaration
admiesible. The exceptions to the hearsay rule that are set forth
in the subdivisions of Rule 63 do not declare thet the evidence
described is necessarily admissible. They merely declare that such
evidence is not inadmissible under the hearsey rule. If there is some
other rule of law -- such as privilege -- which renders the evidence
inadmissible, the court is not compelled to admit the evidence merely
because 1t falls within an exception to the hearsay rule. Rule 62,
therefore, will permit the introduction of hearsay evidence where the
declarant is unavailable because of privilege only if the declaration
itself is not privileged or inadmissible for some other reason.

The last clause of URE Rule 62 has been deleted by the Commission

for it adds nothing to the preceding language.
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Rule 63
RULE 63, HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS.

Opening Paragraph: General Rule Excluding Hearsay Evidence.

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing and is offered to
prove the truth of the matter stated is hearsay evidence and is

inadmissible except:

COMMENT

This language, prior to the word "except,"” states the hearsay rule in
its classical form, with one gqualification! because the word "gtatement "
a5 used herein is defined in Rule 62(1) to mean only oral or written
expression and mssertive nonverbal conduct -- i.e., nonverbal conduct
intended by the actor as & substitute for words in expreseing a matter ~--
it does not define as hearssy at least some types of nonassertive conduct
vhich our courts today would probably regard as amounting to extrajudicial
declarations and thus hearsay, e.g., the flight of X as evidence that he
committed a crime. The Commission agrees with the draftsmen of the URE
that evidence of nonassertive conduct should not be regarded as hearsay
for two reasons. First, such evidence, being nonassertive, does not in-
volve the veraclty of the declarant end one of the principal purposes of

the hearsay rule 1s to subject the veraclty of the declarant to cross-ex-

amination. Second, there 1s frequently a guarantee of the trustworthiness of

the inference to be drawn from such nonassertive conduct in that the conduct

itself evidences the actor's own belief in and hence the truth of the

G
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matter inferred. To put the matter another way, in such cases actlons
speak louder than words.

The word "except" introduceé 31 subdivisions drafted by the
Commissioners on Uniform State Laws which define various exceptions
to the hearsay rule. These and several additional subdivisions added

by the Commission are commented upon individually below.
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Rule 63 (1)

Subdivision {1): Previous_Statement of Trial Witness.

(1) [A-statement-previeusiy-nade-by-a-persen-whe~is
present-at-the-hearing-and-available-fep-eress-examinabion
with-respeet~to-the-statemens-and-ibs-subiees-natbepry-previded
the-sbtatemernt-weuld-be-admissible-if-rade-by-deelarans~while

tesbifying~an-a-wibnesss ] A statement made by a person who

is a witness at the hearing, but not made at the hearing, if

the statement would have been admissible if made by him while

testifying and the statement:

(a) Is incongistent with his testimony at the hearing

and is offered in compliance with Rule 22: or

(b) _Is offered after evidence of a prior inconsistent

statement or of a recent fabrication by the witness has been

received and the statement is_one made before the alleged

inconsistent statement or fabrication and is consistent with

his testimony at the hearing; or

(c) Concerns a matter as to which the witness has no

present recollection and is contained in a writing which (i}

was made at a time when the fact recorded in the writing

actually occurred or was fresh in the witness's memory, (ii)

was made by the witness himself or under his direction or by

some other person for the purpose of recording the witness's

statement at the time it was made and (iii) is offered after

the witness testifies that the statement he made was a true

statement of such fact and after the writing is authenticated

as an accurate record of the statement.

"1—]-."‘
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Rule 63{1)

COMMENT

The Commission recommends against adoption of Rule 63{1) of the
URE, which would mske admissible any extrajudicial statement which was
made by a declarant who is present at the hearing and svailable for
crosg-examination. URE 63{1) would permit a party to put in his case
through written statements carefully prepared in his attorney's office,
thus enabling him to present a smoothly coherent story which could
often not be duplicated on direct examination of the declarant. Even
if the declarant were then called to the stand by the adverse party
and cross-exsmined the net impact of his testimeony would often, the
Commission believes, be considerably stronger than it would have been
hed the witness's story been told on the stand in its entirety. Inasmuch
as the declarant is, by definition, available to testify in open court
the Commission does not believe that so broad an exception to the
hearsay rule is warranted,

The Commiseion recommends, instead, that the present law respecting
the admissibility of out-of-court declarations of trial witnesses be
codified with some revisions. Accordingly, paragraph (a) restates the
present law respecting the admissibility of prior inconmsistent statements
and paragraph (b) substantially restates the present law regarding the
admissibility of prior consistent statements except that in both instances

the extrajudicial declarations are admiitted as substantive evidence in the

=12~
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(63(1)
cauge rather than, as at the present, sclely to impeach the witness in the
case of prior inconsistent statements and, in the case of prior consistent
statements, {o rebut a charge of recent Tabrication. The Commission
believes that it is not realistic to expect & Jury to understend and apply
the subtle distinections tsken in the present law as to the purposes for
which the extrajudicial statements of a trial witness may and may not be
used. Moreover, vhen a party needs to use g prior inconsistent statement
of a trial witness in order to mske cut a prima facie case or defense,
he should be able to do sco. In many cases the prior inconsistent
gtatement is more likely to be true than the testimony of the witness
at the trial because it was made nearer in time to the matter to which
it relates and is less likely to be influenced by the controversy which
gave rise to the litigation.

Paragraph (c), which mekes admissible what is usually referred to
as "past recollection recorded," makes no radical departure from
existing law. The lanzuage stating the circumstances under which such
evidence may be introduced, which the Cormission helieves provide
sufficient safeguards of the trustworthiness of such statements to
wvarrant their admission into evidence, is taken largely from and
embodies the subatance of the language of C.C.P. § 2047. There are,
however, two substantive differences between paragraph (e) and
existing California law:

EEEEE! our present law reqguires that a foundation be laid for the
admission of such evidence by showing (1) that the writing recording the
statement was made by the witness or under his direction, (2) that the

writing was made at a time when the fact recorded in the writing actuaily
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occurred or at such other time when the fact was fresh in his MEROYy
and (3) that the witness "knew that the same was correctly stated in the
vriting." On the other hand, under paragraph (c) the writing mey be
made not only by the witness himself or under his direction but also
by some other person for the purpose of recording the witness's statement
at the time it was mede. In addition, since there is no requirement
under paragraph (c) that the witness himself knew that the writing is
& correct record of his statement, the testimony of the person who recorded
the statement may be used to establish trat the writing is a correct
record of the statement. The foundation requirement of the present
law excludes any record of a declarant's statement if the person recording
the statement was not acting "under the direction” of the declarant. Yet
such a statement is trustworthy if the declarant is available to testify
that he made & true statement and the person vwho recorded the statement
is avalilable to testify that he eccurately recorded the statement.

Second, under paragraph (¢) the document or other writing embodying

the statement is admissible while under the present law the declarant
reads the writing on the witness stand and it is not otherwise made s

pert of the record unless it is offered by the adverse party.

w1h-




Rule 63 (2)

Subdivision {2}: Affidavits.

(2) [Affidavite~to-bhe~extenb-admissible~by-the-sbabutes
ef-this-sbates ]
C OMMENT
The Commission does not recommend the adoption of subdivision (2).
Rule 63(32) and Rule 63A will continue in effect the present statutes

which set forth the conditions under which affidevits are admissible.
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Rule 63(3)

Subdivision {3): Testimony in Another Action or Proceeding.

(3) [Subjees-te-the-same-limitations-and-ebiestionn-as
theugh-the-deelaranb-were-tesbifying-in-persony~falt-tontimeny
in-bhe-feorm-of-a-dopesibion-baken-in-cemplianee-~-with-the-1aw
ef-this-pbate~Ffer-uno-ne-tecbinony~-in-the-spial-ef-the-astion
tn-whieh-offeredy-ep-{b}-if-the-judge-finds-shat-the-deslarant
ia-unavailable-as-a-witness-at-the—hearing;—testimeny-givan
ap-a-witness-in-anether-aetien-er-in-a-depesition-saken-in
eempiianse-~-with-iaw-for-use-aa-tegbimeny~in-she-spial-of-anether
aotieRy-When-{i}-tho-testimeny-is-offered-againss-a-parsy~-whe
offeved-it-in-his-ewn-behalf-on-the-former~oeoanisny-or-against
%he—aaeeessep-in-in%epest-e£-sueh—part¥7-aﬁ—%ii}-#he-issue—is
sneh-that-the-ndverse-party-on-the-former-oesnscion-had~she-right
and-eppertuniby-£fep-sross-examination-with-an-inberest~and-mesive
similap-te—%h&tQwhieh-the-&éverae-party-has-in-the—aetien—in
whiek-the-~testimony-io-offereds] Subject to the same limita-

tions_and objections as though the declarant were testifying

in person, testimony given under oath or affirmation as a

witness in another action or proceeding conducted by or under

the supervision of a court or other official agency having the

power to determine controversies or testimony in a deposition

taken in compliance with law in such an action or proceeding,

but only if the judge finds that the declarant is unavailable

as @ witness at the hearing and that:

{a) Such testimony is offered against a party who offered

it in evidence on his own behalf in the other action or proceeding

-16-




Rule 63(3)

or_against the successor in interest of such party; or

{b) In a civil action or proceeding, the issue is such that

the party against whom the testimony was offered in the other

action or proceeding had the right and opportunity for cross-

examination with an interest and motive similar to that which

the party againgt whom the testimony is offered has in the

action or proceeding in which the testimony is offered; or

(c) In a criminal action or proceeding, the party against

whom the testimony is offered was a party to the other action

or proceeding and had the right and opportunity for cross-

examination with an interest and motive similar to that which

he has in the action or proceeding in which the testimony is
offered except that the testimony given at a preliminary
examination in the other action or proceeding is not admissible.

COMMENT

This proposed provision is a modification of URE 63(3){(b). The
modification narrows the scope of the exceptlon to the hearsay rule which
is proposed by the Commissioners on Uniform Stéte Laws. At the same time
thie provision goes beyond existing California law which admits testimony
taken in ancther legal proceeding only if the other proceeding was a
former action between the ssme parties, relating to the same matter, or
was a former trial or a preliminary hearing in the action or proceeding
in which the testimony is offered.

There are two substantial preliminary qualificaticons of admissibility
in the proposed rule: (1) the declarant must be unavailable as a witness

and (2) the testimony is subject to the same limitations and objections as

-17-
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Rule 63(3)
though the declarant were testifying in person. In addition, the testimony
is made admissible only in the guite limited circumstances described in
paragraphs {a}, (b) and (c). The Commission believes that with these
limitations and safeguerds it is better to admit than to exclude the
former testimony because it may in particular cases be of critical
importence to & just decision of the cause in which it is offered.

Rule 63{3)(b)} &s revised by the Commission permits former testimony
to be used in a civil action if the party against whom the evidence
was offered in the previous action had the right and opportunity to
eross-examine the declarant with s motive similar to that of the party
against whom the evidence 1s offered. Thus, the party against whom
the evidence is offered may be required to rely on the sufficiency of
the cross-examinstion conducted by another person. However, Rule
63(3)(c) as revised by the Commission permits former testimony to be
used in criminal proceedings only if the party against whom the
evidence is offered was alsc the party against whom the evidence was
offered in the previous proceeding. This distinction has been made
to preserve the right of the person accused of crime to confront and
cross-examine the witnesses against him. When a person's life or
liberty are at stake -~ as they are in a criminal trial -- the Commission
dces not believe that the accused should be compelled to rely on the
sufficiency of prior cross-examination conducted on behalf of scme
other person.

The Commission recommends ageinst the adoption of URE 63(3){a). This
paragraph would make admissible as substantive evidence any deposition

taken "for use as testimony in the trial of the action in which it is

=18~




offered" without the necessity of showing the existence of any such
special circumstances as the nonavailability of the deponent. In 1957
the Legislature enacted a statute (C.C.P. §§ 2016 - 2035) dealing
comprehensively with discovery, including provisions relating to .
the taking and edmissibility of depositions (C.C.P, § 2016). The
provisions then enacted respecting admissibility of depositions are
narrower than URE 63(3)(a). The Commission believes that 1t would

be unwise to recommend revision of the 1957 legislation at this time,
before substantial experience has been had thereunder. Rule 63(32)
and Rule 63A will continue in effect the exXisting law relating to use

of depositions as evidence at the trial.
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Rule 63 (4)

Subdivigion {4}: Contemporaneous and Spontaneous Statements.

(4) A statementi

(a)} Which the judge finds was made while the declarant was
perceiving the event or condition which the statement narrates,
describes or explainsi [3] or

{b}) Thich the judge finds [was.mads_while.the_declarant
was-under-the-stress-6f-a-nePv¥eus-axaisteRons-eaused-by-sueh

pereeptieny-er] (1) purports to state what the declarant perceived

relating to an event or condition which the statement narrates,

describes or explains and iii] was made spontaneously while

the declarant was under the stress of excitement caused

by _such pgrception.

[fe}--if-bhe-deotarant-is-unavailable-ap-a-witnessy-a

statemenb-rarratingy~deseribing-or-expltatring-an-evens-or
eondition~-whiok-She-judge-findo-was-nade-by-the-deelapant-at
a—time-whén-thé-mattep-had-beea-peeently-pepeeiveé-by—héﬁ
ard-while-his-reestieebisn-was-eleary-and-was-nade~in-good

£aith-prier-te-she-commencemnsnb-of-sthe-aetions |
COMMENT

Paragraph (a) mgy go beyond existin lawv. The Commission belileves
that there is an adaguate gudrapntee of the trustworthiness of such

statements in the contemporaneousness of the declarant's perception of
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Rule 63 (4)
the event and his narration of it; in such a situation there is obviocusly
no problem of recollection and virtually no opportunity for fabrication.

Paregyaph (b} is a éodification of the existing exception to the
hearsay rule which makes excited statements admissible. The rationale
of this exception is that the spontanelty of such statements and the
declarant's state of mind at the time when they are made provide an
sdequate guarantee of thelr trustworthiness.

The Commission has deleted paragreph (c) of URE 63(4). This
paragraph would make the statements with which it is concerned admissible
only when the declarant is unavallable as a witness; kence its rejection
will doubtless exclude the conly svallable evidence in some cases where,
if admitted and believed, such evidence might have resulted in a
different decision. The Commission was substantially infiuenced in
reaching its decision by the fact that Rule 63(4)(c) would make
routinely taken statements of witnesses 1ln personal injury actions
edmissible whenever such witnesses are unavailable at the trial. Both
the authorship (in the sense of reduction to writing) and the accuracy
of such statements are open to considerable doubt. Moreover, as such
litigation and preparation therefor is routinely handled, defendants
are more often in possession of staiements meeting the specifications
of Rule 63(4)(c) than are plaintiffs; and it is undesirable thus
to weight the scales in a type of action which is so predominant in

our couwrts.
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Rule 63(5)

Subdivision (5): Dying Declarations,

(5) A statement by a person [unavailable-as-a-wibthess-be-

eause-of-kis-deash] since deceased if the judge finds that it

would be admissible if made by the declarant at the hearing and

was made under a sense of impending death, veoluntarily and in

good faith and [while-the-deelarart-was-sonseieusc~-ef-his-im-
pending-death-and-believed] in the belief that there was no

hope of his recovery. [#]

COMMENT

This is a broadened form of the well-established exception to the
hearsay rule which makes dying declarations admissible. The existing
lsw -C.C.P. § 1870(4) .85 interpreted by ocur courts makes such declarations
admissible oniy in criminﬁl hemlcide actions and only when they relate
ﬁo the immediate cause of the declarant's death. The Commission belleves
that the raticnale of the present exception--that men are not apt to lie in
the shadow of death--1is ss applicable to any other declaration that a
dying men might make as it 1s to & statement regarding the immediate
cause of his death. Moreover, it perceives no rational basgis for
differentiating, for the purpose of the admissibility of dying declérations,
between civil and criminal actions or among various types of criminal

actions.
The Commissicn has substituted "since deceased" for "unavailable as a

1ritnees because of his death” so that the question whether the proponent
caused the declarant's death to prevent him from testifying may not be

considered in determining the admiseibility of the declaration. (ﬁée URE




Rule 63(5)

62{(7){a}.)} If the declaration would tend to exonerate the proponent
of the evidence, the Commission does not believe a dying declaration
should be withheld from the jury even though there is other evidence
from which the judge might infer that the proponent caused the
declarent's death to prevent him from giving incriminating testimony.
The Commission has rearranged and restated the language relating
to the declarant's state of mind regerding the impendency of death,
substituting the language of C.C.P. § 1870(4) for that of the
draftsmen of the URE. It has also added the requirement that the
statement be one that would be admissible if made by the declarant
at the hesring. The Commission's research consultant suggests that
the omission of this language from URE 63{5) was probably an oversight;
in any event it seems desirable to meke it clear that the declarant's

conjecture as to the matier in question is not admiseible.
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Rule 63({6)
Subdivision (6): Confessions,

{6) [Em-a-eriminsl-precaeding-as-againes-the-aosusedsy
a-previeus-stabement-by-hin-vrelative-bo-the-offense-oharged
iﬂi-ané-enly-iﬁ;—the—judga-ﬂiads-that-the-aaeuaad-whea-making-
she-atatemant-*as-sensaious-and-wns-aapable-eﬁ-uadepstanding
what-he-paid-grd-didy-and-thas-ho-was-rReb-irdueed-to-nake-she
asasement-{a}-under-eonpuleion-or-by-infliesion-or-shreats-of
iaﬂliosienaeﬁ;suffering-upan-him—or-anethap,-op-by—ppelangod
inteppeg&tiea;undep-sueﬁ-eireumatanees-as-ta—pander-:ha-state-
mant-inveluntary;-ap-{h}-by-thpaats-en-ppemises-eeneepning
adtion-to-be-saken-by-a-publie-official-with-referense-5o
the-erime;-iikaly-te—eauae-the-aesased-te-nake-nugh-a-statament
£alsaiy;-#nd-made—by-a-persen-whem—the-aenused-neaseaably
baiieved-te-hava-tha-pewar-er-au%hapity-te-exeaute-thn-same*]
In a criminal action or proceeding, as against the defendant,
a previous statement by him relative to the offense charged,
but_only if the judge finds that the statement was made frsely
and voluntarily and was not made:

ia}‘ Under circumstances likely to cause the defendant

to make a false statement; or
(b) _Under such circumstances that it is inadmissible

under the Constitution of the United States or the Comstitution

of this State3 or

(¢} During a period while the defendant was illegally
detained by & public officer or emplcoyee of the United States

or a state or territory of the United States,
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Rule 63 (0)
COMMENT

Paragraphs (&) and (b) and the preliminary langusge of this
subdivision substantially restate the existing law governing the
admissibility of defendants' confessions and admissions in eriminal
actions or proceedings. While the Commission has departed rather
widely from the lenguage of URE 63(6)}, it is believed that paragraph
(a) states a prineciple which is not only broad enough to encompass all
the situations covered by URE 63{6) but has the additionsl virtue of
covering as well anslogous situations which, though not within the
letter of the more detalled language proposed by the draftsmen of the
URE, are nevertheless within its apirit.

Paragreph (b) is technically unnecessary since the statute could
not admit what the Constitutions of this State and of the United States
exclude. It seems desirable to state that proposition here, however,
both for the sake of completeness and to make 1t clear that the
Commission has no thought that the Legislature, in enacting this
provision, would be asserting that the matter of the admissibllity
of the confessions and admissions of defendents in criminal actions
and proceedings is a matter sclely within the campetence of the
Legislature to determine.

Paragraph (c) states a conditlon of admissibility that now exists
in the federal courts but which has not been applied in the California
courts. This paragraph will grant an accused person & substantial
rrotection for Fis statutory right to be brought before a magistrate

promptly, for the rule will prevent the State from using the fruits
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Rule 63 (6)

of the illegal conduct of law enforcement officers. The right of
prompt arraignment is granted to assure a person the maximum protection
for his constitutional rights. Paragraph (¢) will implement this
purpose by depriving law enforcement officers of an incentive fo
viclate the accused’'s right to be brought quickly within the protection

of our Jjudicisl system.




Rule 63(7)

Subdivision {7): Admissions by Parties.

(7} As against himself in either his individual or

representative capacity, a statement by a person who is a

party to [$he] g civil action gr proceeding whether such

statement was made in his individual or [a] representative
capacity. [ard-if-the-lattery-who-was-aebing-in-gueh-pep-

regsntabive-eapasisy-in-making-tho-s5abemants )

COMMERT

In making extrajudicial statements of a party admissible againet
him this exception merely reststes existing law. The Commission has
revised the subdivision so that it is applicable only in a ecivil action
or proceeding. This revision makes explicit what the draftsmen of the
URE undoubtedly intended, that admissions of a defendant in a criminal
action are governed by subdivision (6).

The Commission hes omitted the URE provision that an extrajudicial
statement is admissible against a party appesring in a representative
capacity only if the statement was made by him while acting in such
capacity. The basis of the admissions exception to the hearsay rule
is that because the statements are the declarant's own he does not need
te cross ~examine. Moreover, the party has ample cpportunity to deny,
explain or qualify the statement in the course of the proceeding. These
ccngiderastions appear to the Commission to apply to any extrajudicial
statement made by one wio is a party to a judiclal actlen or proceeding
either in a personal or a representative capacity. More time might be
spent in many cases in trying to ascertain in what capacity a particular
statement was made than could be justified by whatever validity the

distinetion made by the draftsmen of the URE might be thought to have.
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Rule 63 (8)
Subdivision {8): Authorized 'and Adoptive Admissions.

(8} As against a party, a& statement;

{a) By 2 person authorized by the party to make a
statement or statements for him concerning the subject matter
of the statement} [-y-1 or

{b) Of which the party with knowledge of the content
thereof has, by words or other conduct, manifested his adoption

or his belief in its truth, [-3-]

COMMENT 7
This exception restates in substance the existing law with respect

to authorized and edoptive admissions.




Rule 63 (9)

Subdivision (9): Vicarious Admissions. -

{
{3) As against a party, a statement which would be
admissible if made by the declarant at the hearing if:

(a) The statement is that of an agent, partner or employee

of the party and (i} the statement [eeneerned-a-matter-wishin

the-geope-of-an-agenoy-er-cmpleyment-of -the-deelarans-for-she
panty-and ] was made before the termination of such relationship J

and concerned a matter within the scope of the agency, partner-

ship or employment and (ii] the statement is offered after,

or_in the judge's discretion subject to, proof by indepen-

dent evidence of the existence of the relationship between

the declarant and the party; or

{b) [the-party-and-the-deelarans-were-partioipabing-in-a
pl&n-te—eémmi%-a-erime-ep—a-eivil-wreng-ané-the-statement—was
relewant;te—the-plan-ap-ibs-subjéet-master-ané—was-m&de—whi&e
bhe-plar-was-in-exipgtenee-and-bafere-its-ecmpiobe-cxesutbion-oF

ether-bsepminationy ] The statement is that of a co-conspirator

of the party and (i)} the statement was made prior to the ter-

mination of the conspiracy and in furtherance of the common

object thereof and (ii) the statement is offered after procf

by independent evidence of the existence of the congpiracy

and that the declarant and the party were both parties to the

conspiracy at the time the statement was made; or

(¢} In a civil action or proceeding, one of the issues

between the party and the proponent of the evidence of the
statement is a legal liability of the declarant, and the

statement tends to establish that liability. [3]
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COMMENT

URE 63(8)(a) makes authorized extrajudicial statements admissible.
Paragraph {9)(a) goes beyond this, making admissible against a party
specified exfrajudicial statements of an agent, partner or employee,
whether or not authorized. A statement is admitted under paragraph (9)
(a), bowever, only if it would be admissible if made by the declarant
at the hearing whereas no such limitetion is applicable to authorized
admissicns. The practical scope of paragraph {a) is quite limited.
If the declarant is unavailable at the trial, the self-inculpatory
statements which it covers would be admissible under URE 63(10)} because
they would be against the declarant's interest. Where the declarant
is a witness at the triml, meny other statements covered by paragraph
(a) would be admissible as inconsistent statements under URE 63(1).
Thus, paragraph (a) has independent significance only as to self-.
exculpatory statements of agents, partners and empioyees who do not
testify at the trial as to the matters within the scope of the agency,
partnership or employment. For example, the chauffeur's statement
following an accident, "It wasn®t my fault; the boss lost his hedd and
grabbed the wheel," would be inadmissible as & declaration against
interest under subdivision {10), it would be inadmissible as an
authorized admission under subdivision (8}, but it would be admissible
under paragraph (a) of subdivision {9). One justification for thie
narrow exception is that because of the relationship which existed
at the time the statement was made it is unlikely that it would
have been made unless it were true. Ancther is that the existence

of the relationship mekes it highly likely that the party willl be able
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Rule 63(9)
tc make an adequate Investigation of the statement without having to
resort to cross-examination of the declerant in open court.

The Commission has substituted for paragraph (a) of the URE
subdivision language which substantislly restates existing Celifornia law
as found in Section 1870(5)} of the Code of Civil Procedure. The revised
paragraph is, however, somewhat more liberal than the existing California
law; 1t makes admissible not only statements that the prineipal has
euthorized the agent to make but also statements that concern matiers
within the scope of the agency. Under existing California law only
the former statements are admissible.

Paragraph (b) relates to the admissibility of hearsay statements of
co=conspirstors against each other. .The Commission has substituted for
the provision proposed by the Commissioners con Uniform State Laws
language which restates existing Californis law as found in Section
1870(6) of the Code of Civil Procedure. The Commissicn believes that
the more liberal URE rule of admissiblity would be unfair to criminal
defendants in many cases.

Under paragreph (a) ss revised by the Commission, the court may
in its discretion receive the agent's statement in evidence subject
to the later introduction of independent evidence establishing the
relationship between the declarant and the party. Under paregraph {v),
however, the court is not granted thie discretion, for independent
evidence of the existence of the conspiracy 1s reguired to be introduced
before the statements of co~conspirators are introduced against the
defendant. The discretion of the court has been limited in thls respect

to prevent the possibility that the co~conspirators' statements may be
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improperly used by the trier-of-fact to establish the fact of the
conspiracy and, in cases where the conspiracy is not ultimately
established, to prevent the prejudicial effect this evidence may have
upon trier-of-fact in resolving the question of guilt on other crimes
with which the defendant is charged.

Paragraph {c) restates in substance the existing California law,
which is found in Section 1851 of the Code of Civil Procedure, except
that paragraph {c)} limits this exception to the hearsay rule to civil
actlons or proceedings. Most cases falling within this exception would
also be covered by URE Rule 63(10) which makes admissible declarations
against interest. However, to be admissible under URE 63(10) +the
statement must have been against the declarant’s interest when made
whereas this requirement is not stated in paragraph (c). Moreover,
the statement is admissible under paragraph {c) irrespective of the
availability of the declarant whereas under revised Rule 63(10) the
statement is admisgible only if the declerant is unaveilable as a
witness. Some of the evidence falling within this exception, would
also be admissible under URE Rule 63(21) which makes admissible against
indemnitors and persons with similer cbligetions judgments establishing

the liabllity of their indemnltees.
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Subdivision {10}: Declarations Against Interest.

(10) [Subjest-te-the-limitations-of-exsepbion-{63y]

| aa]

f the declarant is not a party to the action or proceeding

and the judge finds that the declarant ig unavailable as

a_witness and had sufficient knowledge of the subject, a

statem ent which the judge finds was at the time of the
[assersien] statement so far contrary to the declarant's
pecuniary or proprietary interest or so far subjected him to

the risk of civil or criminal liability or so far [rendered]

tended to render invalid a claim by him against another or

created such risk of making him an object of hatred, ridicule
or social [disapprevai] disgrace in the community that a
reasonable man in his position would not have made the state-
ment unless he believed it to be true. [#]
COMMENT
Insofer as this subdivision mekes admissible a statement which was
egalngt the declarant's pecuniary or proprietary interest when made, 1t
restates in substance the common-law rule relating to declarations against
interest except that the common-law rule is applicable only when the
declarent ls dead, The California rule on declarations agalnst interest,
which is embodied in Sections 1853, 1870{4) and 1946 of the Code of Civil
Procedure, 1ls perhaps somewhat narrower in scope than the common-law rule.
The justifications for the common-law exceptione are necessity, the
declarant being dead, and trustworthiness in that men do not ordinasrily
make false statements against their pecunlary or proprietary interest,
The Commission believes thaet these justifications are sound and that they
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apply equally to the provisions of subdivision {10) which brosden the
comnon-law exception. Unavailability for cther causes than death
creates ag great a necessity to admit the statement. Reasonable men

are no more likely to make false statements subjecting themselves

to civil or criminal liability, rendering their claims invelid, or
subjecting themselves to hatred, ridicule or social disgrace than

they are to make false statements against their pescuniary or proprietary
interest.

The Commission hss departed from URE 63(10) by (1) limiting
subdivision (10) to nonparty declarants (incidentally making the cross
reference to exception (6) umnecessary); {2} writing into it the present
requirement of C.C.P. § 1853 that the declarant have "sufficient
knowledge of the subject” and (3) conditioning admissibility on the
unavallability of the declarant., With these limitations subdivision

(1.0) states a desirable exception to the hearsay rule.

-34-




Rule 63(11)

Subdivision (11): Votert's Statements.

[£31) A-statemont-by-a-veber-eoneerning-his-qualifisa-

tione-bo-¥ote-oP-the-fast-er-acntent-ef-his-veter |

COMMENT
The Commission is not convinced that there is any pressing
neceasity for this exception or that there is a sufficient guarantee
of the trustworthiness of the statements that would be admissible

under this exception.




Rule 63(12)

Subdivision (12): Statements of Physical or Mental Condition of

Declarant.

{(12) Unless the jJudge finds it was made in bad faith, & statement
cof:

{a) The declarant's [£a3] then existing state of mind, emotion or
physical sensation, including statements of intent, plan, motive, design,

mental feeling, pain and bodily health, but excepi as provided in

parsgraphs (b}, (c) and (d) of this subdivision not including memory

or belief to prove the fact remembered or believed, when such [a] mental
or physical condition is in issue or is relevant to prove or explain
acts or conduct of the declarant. [y-e¥]

(b) The declarant's previous symptoms, pain or physical sensation,

made to a physician consulted for tremntment or for diagnosis with a view
to treatment, and relevant to an issue of declarant's bodlly condition,
{f-er]

{c} A declarant who is unavailable as a witness that he has or

has not made a will, or hes or has not revoked his will, or that

identifies his will.

() The declarant's intent, plan, motive or design at s time

prior to the statement when the prior intent, plan, motive or deslgn

of the declarant is itself an issue in the action or proceeding and

the declarant is unavallable ag s witness.

COMMENT
Paragraphs {a) and (c) restate existing Californime law in
substance. Paragraph (c) is, of course, subject to the provisioms of
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Section 350 and 351 of the Probate Code which relste to the establishment
of the content of a lost or destroyed will.

Paragraph (b) states a new exception to the hearsay rule. While
testimony may now be glven relating to extrajudicial statements of the
type described, it is received solely as the baesis for an expert'e
opinion and not as substantive evidence. The Commission belleves that
the circumstances in which such statements are made provide a sufficient
guarantee of their trustworthiness to justify admitting them as an
exception to the hearsay rule.

Paragraph (d) may broaden the state of mind exception as now
declared by the California courts. Declsions now justify the admission
of declarations of & previous state of mind upon the theory that there
is & sufficient continuity of mental state so that a declaration
showing the declarant’s then existing belief concerning the previous
mental state is relevant to determine what the previous mental state
was. Under this raticnalizetd on, and under the state of mind exception
as stated in paragraph (a), it is possible that a distinction might
be drawvn between substantially equivalent statements on the basis of
the particﬁlar words used. For example, if the issue 1s whether a
deed was given to another person with intent to pass title, a statement
by the donor that he does not own the property in question or a
statement by the donor that the donee does own the property in question
would be admiselble as evlidence of his present state of mind which would
be relevant to show the previous intent to pass title. However, it is
poseible that the statement by the donor, "I gave that property to B,"
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might be excluded because the words on the surface do not show present
state of mind but show merely memory of past events. To preclude the
drawing of eny such distinction, peragraph {4} abandons the “continuity
of state of mind" rationalization for the admission of declarations
which show & previous mental state and provides directly for the
admisgion of such declarations to prove a previous intent, plan, motive
or design of the declarant. Under this paragraph, though, declarations
of a previous mental state are admimsible fo prove that mentel state
only when the mental state itself is an issue in the case. Such state-
ments are not admissible under this paragraph if the relevance of the
previous mental state is to prove previous acts or conduct of the
declarant. This limitation ls necessary to preserve the hearsay rule
itself.

The provision that & statement covered by subdivision {12) is not
admissible if the judge finds that it was made in bad faith iz a desirable
safeguard. It is not believed to be more restrictive than the discretion
presently given to the trial judge inscfar as statements covered by

paragraph {a} are concerned.




